NocTaHoBa BACY B1n
14.12.2012p. B cnpaBl
K/9991/50772/12. [Ilepemaraec
300pOBUN TNy3f

HapewTi, npOBrooyikyBaHa MNO3UTUBHaA nNpakKTuka Buworo
agMiHicTpaTuMBHOro cyny YkpalHu. [llpusBenemMo nuwe OKpeMi BUTAMM 3
LbOro CYOoOBOro pPilleHHS:

«CygaMu nonepegHix 1iHCTaHUinM He Oyno BpaxoBaHO MNPUNUC aKTy
ULMBiNMbHOr0 3akKoOHOOABCTBA YKpalHu, BWKIageHUWn B YacTuHi 1
cTatti 204 UusinbHOro kopgekcy YkpalHu (pani —-UK YKpalHn)
3rigHO 3 AKMM MNpPaBOYMH € MPABOMipPHMM, HAKWO WMOro HEOiMCHiCTb
NMPAMO He BCTaHOBNEHa 3akKOHOM abo AKWo BiH He BW3HAHUM CY[QOOM
HegiMCHMM (npe3yMnuis nNpaBOMipHOCTL).

MocunaHHa Ha [MoctaHoBy BACY Bipg 14.12.2012p. B cCnpasi
K/9991/50772/12

[0N10BHOKW NifACTaBOW BBaXaTW MPaBOYMH HIKYEMHUM ABNAETbLCH 11
HepgiNCHiCTb, BCTaHOB/ieHa 3akoHOM. CaMe 3aKOHOM, a He AKTaMmu,
AKi 0 ¢akTM B UbOMYy aKTi He Oynu BipgoOpaxeHli. BkaszaHl X B AKT1
BUCHOBKU € CYTO Cy0O’'€KTUBHOIW AYMKOI0 OEepXaBHOro MNOJAaTKOBOIO
peBi3opa-iHcneKkTopa, OCKinbku Oynu 3pobneHi 3a BipgCyTHOCTL
iHpopmauli, sKa HapaeTbCcA B nepepbayeHoOMy 3aKOHOOAABCTBOM
nopsgKy .

KpiM Toro, BipgnoBigHO o nocTtaHoBu [lneHymy BepxosBHoro Cypy
Ykpaium N 9 Bipg 06.11.2009 poky 6yno 3BepHeHO yBary Ha
HaCcTyMHe: «..BMUMOra nMpo BCTAHOBJIEHHS HiKYEMHOCTi MpaBOYMHY
nigpnarae po3rnsany Yy pa3i HaAfABHOCT1 BiAnoBigHO1 cynepeyku.
Takuin no3oB Moxe npepn’'asBnatucda okpemMo, 6e3 3acToCyBaHHA
HAaCNigKiB HEQiWCHOCTi HiKYEeMHOro npaBoO4YMHYy. B ubOMy BMNagKy B
Pe30/INTUBHIN YaCTUHLI CyOooBOro piweHHA Ccym BKa3ye npo
HiK4eMHiCTb npaBo4yuMHy abo BigmMoBYy B LUbOMYy. BwuMora npo
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3aCTOCYBAHHA HAacCnipkKiB HepiWCHOCTLI nNpaBOYMHY Moxe OyTwu
3adaBfleHa fAK OfQHOYaCHO 3 BMMOrOKW MPO BMW3HaAHHA OCMOPKWBAHOrO
NPaBOYMHY HEOiMCHUM, TakK 1 y Burasgi caMoCcTinMHOl BMMOruM y pasi
HiK4YEeMHOCT1 MpaBO4YMHY 1 HAABHOCT1 pilleHHA cygy nNpo BU3HAHHA
NpaBoOYMHY HeOiMCHMM. HacnigkoM BW3HaAHHA MpPaBO4YMHY (OOroBOpPY)
HEOQiWCHMUM He Moxe OyTM WNOro pPoO3ipBaHHA, OCKiNbKKM LUe
B3aEMOBUKI/IIOYHLI BMMOrun. fAKWO no3uBay MNOCUIAETBCA HAa H1KYEMHiCTb
npaBoyYnMHy Os OOrpyHTYBaHHS 1HWO1 3adBNEHO1 BUMOIru, Cyh He Mae€
npasa nNocunaTucd Ha BIiOCYTHiCTb CYQOOBOro pilweHHA npo
BCTAHOBJSIEHHA H1KYEMHOCT1 nNpaBOYMHY, a MNOBWUHEH faTW OU1iHKY
TakKuUM aprymeHtaMm no3meaya. BipgnoBipgHo po cTtaTten 215 i 216 UK
YKpaiHu BUMOra npo BW3HAHHS OCMOPWBAHOr0 MPaBOYUHY HeOiMCHUM 1
NMpO 3aCTOCYBaHHS HACMifKiB MOro HeAQiMCHOCTi, a TakKOoX BWMOra
NMpO 3aCTOCYBaHHS HACMiOKiB HEA1iMCHOCTi HiKYEMHOro npPaBOYUHY
MOXYTb OyTWM 3asBneH1I SK OOHi€W 13 CTOPiH MNpaBOYMHY, TaK i
iHwow 3auikaBneHow ocobow, npaBa 1 3akKoOHHi1 1iHTepecu dkKol
nopylweHi 3A1iMCHEHHSAM MNPaBOYUHY» .

TakuM YMHOM, HaBiTb 3@ HASfIBHOCT1 O3HaK
HiKYeMHOCTi npaBO4YMHY MNOAATKOBiL opraHu
MalwTb NpaBoO JNuuWe 3BepTaTuUCca Afo cypiB 3

Baprictb no3oBaMuW MNPO CTArHEeHHs B [OXOA [AepxXaBu
obcyroByBaHHA )
nianpueMus KOWTiB, OTPUMaAaHMX NO nNpaBOYUHAX,

Big 120 rpH./mic. 30iMCHEeHUX 3 MeTol, WO CBifoOMO CynepeyuTb
iHTepecamMm pepxaBu 1 cycninbcTBa,
NOCUNIAWYNCb Ha iX HiKYEeMHicCThb.

Y 3B'93Ky 3 UMM cnipg 3a3HauyuMTu, WO OOHMM 3 OCHOBHMUX
3aBQaHb OpPraHiB pepxaBHOI NOQAaTKOBOI Cnyxbwu € 30iNCHEHHH
KOHTPOJIW OOTPMMaHHSA MNOQATKOBOr0 3aKOHOQABCTBA 1 HapaHHA
po3’'fAICHEHb 3aKOHOQaBCTBAa 3 MNUTaHb ONOAATKYBaHHS MJaTHUKaM
nopatkiB. XomHMM 3aKOHOM He nepepbayeHO npaBO oOpraHy pepxaBHOL
nopaTtkoBoi cnyxbu camMoCTiWHO, B nNOo3acypgoBOMy MNOpPAAKYy,
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BU3HaBaTW HiKYEeMHUMM nNpPaBOYMHM 1 paHl, BKa3aHli NAAaTHUKOM
nogaTtkiB B NOAATKOBUX AeKnapauilsx.

BipnosigHo po 4. 2 c1. 19 KoHcTuTyuil YKpalHu, OpraHu
gepxaBHO1 BNagM Ta OpraHM MicueBoro camoBpsfgyBaHHA, 1X
nocapoBi ocobw 3060B'f3aHl piaTu nuwe Ha nipcrtaBi, B Mexax
noBHOBaxeHb Ta Yy cnocib, wo nepepbayeHi KoHcTuTyui€w Ta
3aKOHaMn YKpalHu.

KpiMm T1o0ro, BignosipgHo po 4. 1 ct. 207 locnopmapcbKoro
Kogekcy YKpalHu rocnopapcbke 30600B’'s3aHHA, WO He Bignosifae
BUMOraM 3akoHY, abo BYMHEHO 3 MeTOW, fKa 3aB1lOMO cCynepeynTb
iHTepecaM pepxaBu 1 cycninbctBa, abo yknageHo Yy4aCHWKaMu
rocnofgapCbkuMx B1OHOCMH 3 NOpPYyWeHHAM Xo4a O OOHUM 3 HUX
rocnogapcbkoi koMneTteHuii (cneuianbHol npaBocyb’€EKTHOCT1),
MoxXe OyTuM Ha BMMOry opgHiei i3 cTopiH, abo BignoBigHOro opraHy
OJEPXaBHO1I BNnagu BW3HAaHO CYAOM HegiWCHMM noBHicT abo B
YaCTUHL.

3a3HayeHa HOpMa HeQiNCHiCcTb rocnopgapcbkoro 3060B’'A3aHHA
NoOB'A3Y€ 3 HACTYMHUM: HeBipnoBigHiCT WOro 3MicTy BWMOraM
3aKOHY; HafaBHiCTW MeTM, WO 3a BiOOMO CynepeyYmTb 1iHTepecaMm
gepxaBu 1 cycninbCTBa; YKAaQeHHAM Yy4dyaCHUKaMM rocnogapcbKux
BiAHOCMH 3 nNOpYyWeHHAM Xxo4da 6 OOHMM 13 HUX rocnopgapcbkoi
KoMneTeHuil (cneyianbHol npaBocyb’€EKTHOCTL).

3a BMMOraMuM UWMBiNbHOr0 3aKOHOJABCTBAa 1CHYE npe3yMnulf
npaBoMipHOCTi npaBouuHy (cT. 204 UK Ykpaiuu). AKwo HEpiMCHiCTb
npaBo4YMHY NPSAMO He BCTaHOB/SIeEHa 3aKOHOM, ajfie OofHa 13 cTopiH abo
iHWa 3aiHTepecoBaHa ocoba 3anepeyye WOro pOiMCHiCTb Ha
nigcTaBax, BCTAHOBMIEHUMX 3aKOHOM, TaKWKN nNpaBo4YMH Moxe 6yTwu
BM3HAaHUW CYyOOM HeOiMCHUM (OCNOpBaHUN MNPaBOYUH) .

BignosipgHo po crtatTti 228 UK YKpalHu npaBOYMH BBAXAETbCH
TakuM, WO nopywye nyb6nivyHMM NOPAQOK, SKWO BiH O6yB crnpsaMoBaHuu
Ha MNOPYWEHHS KOHCTUTYUiMHMX npaB 1 csobopm nwAMHKM 1
rpoMagsHuWHa, 3HUWEHHS, nNOWKOOAXEeHHS MaWHa ¢i3umyHol abo
lopugu4yHol ocobwu, pepxasu, ABTOHOMHOLI Pecnybnikum Kpum,
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TepuTtopianbHOI rpoMagu, He3aKOHHE 3aBONIOAiHHS HuUM. [lpaBOYUH,
SKMW nopywye nybniyHnMn NopaAgoK, € HiKYEMHUM.

Y cknapi uuBinbHOro npaBonopyleHHs, nepepbadveHoro crt. 228
UK YkpaiHum micTutbcsa 060B’'siI3KOBa O3Haka -cneuupiyHa merta -
NOpywWeHHs1 KOHCTUTYUiWHMX npaB i csBobopg nopguMHM i rpomMapsHuHa,
3HUIWEHHSA, MNOWKOAXEeHHA MauHa ¢i3uyHol abo wpugnyHoi ocobwu,
nepxaBu, ABTOHOMHOL Pecnybniku Kpum, TeputopianbHoi rpomapgm,
He3aKOHHe 3aBOJIOAiHHA HUM. HasBH1CTb MeTu, BKJWYEHOL OO cKnapy
npaBoNoOpyweHHsA nipnarae o60B’SA3KOBOMY NOBEQEHHI0.

MeTa wpuand4Holi ocobum mMae OyTum poBepeHa 4vYepe3s MeTy
BionoBiAoHOro KepiBHMKa -¢i3uM4yHOL ocobuM, sAKA HaA MOMEHT
YKNagaHHA yrogu BUKOHYBana npencTaBHUMUbKL ¢yHKUii 3a cratyTtom
(nonoxeHHsamM) a6o 3a pmoBipeHicTio. Cnip 3a3HA4YUTU, WO HASAABHiCThb
MeTu 3a3HayeHol B pgucno3muuii crv. 228 UK YkpaiHum y ¢isuyHoi
ocobum TArHe KpuUMiHaNbHY BipnoBipganbHiCTb 3a BipnoBigHUMMK
CTATTAMU KPUMiHaNbHOro KOpeKCy YKpaiHum 3a CKOEHMW 3JI0OYMH,
3aMax Ha 3J10MMH a00 roTyBaHHA [0 3JI04UHY.

Takli ob6cTtaBuHu mMoxyTb OyTu poBepmeHi nuwe o06GBUHYBaNbHUM
BUPOKOM.

BigpnosipmayeM He HapaHO QpOKa3iB, a TakK caMo He 6yno
BCTAHOBJIEHO CydaMuM nonepegHix 1HCTaHUiM ¢aKTiB MNOpPYWEHHS
KOHCTUTYLiNHMX npaB 4u cBobOm NWAMHM 1 rpoMafgfaHWHA, 3HUWEHHSA,
nowKoOoXeHHa MauHa ¢i3nvyHol abo wpupgnyHol ocobwu, pepxaswu,
ABTOHOMHOI Pecnybnikum KpuM, TepuTopianbHol rpoMagu,
HE3aKOHHOr0 BOJIOAiHHA HWM BHaCNAiOOK YKNagaHHA Ta BWUKOHAHHSA
nosumsavyem Ta TOB «JlaBaTaH»NpaBOYMHIB.

TakuM 4nMHOM, BipgnoBipavyeM He poBegeHo, a cypamMu nepwol Ta
anenAuinHol iHCTaHUll He BCTAHOBJIEHO, HAABHOCT1i MeTu, 3aBifoMoO
cynepe4yHol iHTepecaM pepxaBuM 1 CycninbCTBa, a TaKOX 1CHYBaHHS
YMUCNY Yy Mno3MBaya UYMW UOro KOHTpareHta, K 060B’'SI3KOBO1 O3HaKMW
0Na BW3HaAHHSA MNPaBOYMHY HEepiWCHMM Ta 3aCTOCYBaHHA
AAMiHiCTPATMUBHO-TOCNOAAPCbKUX CaHKUiW. Xo4a (aKT NOPYWEHHS
nybniyHoro nopapoky noBuHeH 6yTm poBegeHMM neBHuMM 3acobamu
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OOKa3yBaHHA.

IHWMA nipxip noTeHUiWHO HapacTb MOXIMBLCTbL MocapoBuM ocobam
NepXaBHUX OPraHiB Ha BJNAaCHUW po3cypn oronowyBatu Oypab-sAKuin
nNpaBoYMH HepiMCHUM (HiK4YeMHuMM) 6e3 3BepHeHHs [0 cyay, WO He €
npaBWIbHUM BUXOAAYM 3 3aralbHuUX 3acap CYAOYMHCTBA.

KpiM TOro, HeobxipHO 3a3HayuMTW, WO MOXJMBUW 3axXUCT
NOPywWeHoOro npasa WIAXOM 3BEepHeHHA OO0 Ccygy 13 no30BOM MNpo
BU3HAHHA HLiIKYEMHOro TnpaBOYMHY [OIiINCHUM CTOCYETbCA nuwe
HikK4YeMHUX nNpaBo4YuMHiB 3 pepekToM ¢opMM Ta nNpaBoYMHIB 0Oe3
HeobXxigHOro cxBaneHHa (naparpa¢ 2 rnasu 16 UK YkpaiHu).

BigpnosipayeM TakoxX He Oyno obrpyHTOBaHO HaJieXHUM YMHOM 1
0OBeeHO Yy BCTAHOBJIEHOMY 3aKOHOM MNOPAOKY, WO Yrogu MNOpywywTb
nybniyHnnm nopspok, cynepevyaTb MopajibHMM 3acafaM cycninbcteBa Ta
CNpsAMOBaHi Ha 3aBONIOAiHHS MaWHOM [OEpXaBW.

BigpnoBipayeM nuwe 3a3HadyeHo, 6e3 BignoBipgHMX poOKa3iB, npo
BiACYTHiCTb peanbHOCT1i nocTaBoK ToBapie (pobiTt, nocnyr) saki
€KOHOM14YHO HeobxipgH1 pnNa BMKOHAHHA TAKOro nocTa4vaHHA abo
30iMCHEHHS [ifaNbHOCTi TOwWO, WO MOXe CBigYMTM NpO BiAQCYTHiCTb
HeobXxigHUX YMOB pONns 30iMCHeHHs BipnoBipgHO1I rocnopmapcbkoi,
€KOHOM1YHO1 pOifanbHOCTi AK no3uMBayeM, TaK 1 MOro KOHTpPareHToMm -
€ TiNbKU NPUNYWEHHAM.

KpiM TOro, nocunaHHa BipnoBipaya Ha 4YacTuHmM 1, 5 crtaTTtio
203, vacTtuHm 1,2 ctartTti 215, ctatTio 216 UK YKpalHu €
6e3nifcTaBHMM, TaK AK 3a3HayeHl HOPMM MOXYTb BUKOPUCTOBYBATUCH
nuwe npu BU3HAHH1 NpaBOYMHiB HepiMCHMMKM B CYLOBOMY MNOPSAQKY.

Bka3aHi BUCHOBKM nipTBepaxykTbca i cTt. 20 MopmaTtkoBoro
KopeKcy YKpaiHu, BianoBipHO [0 AKO1 opraHam pepxaBHOL
nogaTtkoBoi cnyx6bu YKkpaiHu He HapaHO NOBHOBaXeHb WOAO BWU3HAHHSA
TUX 4Yu iHwmx yrop (npaBoO4YMHiB) HepiWCHMMM Ta/ab0 HikyeMHUMM.

Bce BuwesunknapgeHe 6yno 3a3HayeHO MNO3MBA4YeM B MO30BHiW 3adBi
Ta anenduinMHini ckKap3i, OAHAK 3a3Ha4yeHi HOPMM MaTepialibHOro
npaBa He Oynu B3arani BpaxoBaHl cypaMum nifg 4Yac MNPUNHATTS
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OCKapXyBaHUX pileHb.

KpiM TOro, nipg 4ac yxBaJieHHS OCKapXyBaHMUX piweHb cygwu
NPUAWNAM OO0 BUCHOBKY, WO MNO3MBayYeM He HagaHO pOKa3iB Ha
NigTBEPAXEHHA peanbHOCTi rocnogapcbkux onepauin Mix TOB «[BK
«bypniBenbHuk»Ta TOB «JlaBaTaH».

OpHak, no3uBayeM Ao cyny Oyno HagaHO: MOBATKOBL HaknapHi,
BUOATKOBL HaknapgHl, paxyHKu-¢akTypu, AKi nipTBepoxywTb ¢akT
noctaBku ToBapy TOB «JlaBaTaH» Ha KOPUCTb MNo3uBaya Ta
6aHKiBCbKki BUNUCKKM, SAK1 nipgTBepoXywTb ¢akKT NOBHOLI onnaTtwu
no3uBayeM NOCTABJIEHOro TOBapy.

Bci 3a3HayeHl Buwe AOOKYMEHTM nignuMcaHi Ta ckKkpinneHi
neyaTkamMM CTOPiH Ta MawWTb BCl PeKBi3uUTM K TOro BUMAra€e YuHHe
3aKOHOQaBCTBO YKpPalHM.

BignosigHo pgo nn. 7.2.6. n. 7.2 ct. 7 3aKoHy YkKpalHu «[lpo
nogaTtok Ha gogaHy BapTiCTb»BM3HAYEeHO, WO «MNOAAaTKOBAa HakKnafgHa
BMOAETLCA NNATHUKOM MOAATKY, AKWUW NOCTaBnde ToBap (mocnyru),
Ha BMMOry 1ix OTpuMyBaya, Ta € NiAcTaBoOw OS99 HapaxyBaHHA
NOQATKOBOIr0 KPeauTy..».

BigpnosigHo po nn. 7.4.5. n. 7.4. c1. 7 3akKoHy YKpalHu «[lpo
nogaTtokK Ha pogaHy BapTiCTb»HE [OO03BOJSIAETbCHA BKJIOYEHHA [0
nogaTkoBOro kKpeauty Oyab-aKMX BUTpPaAT NO cnjaTi nogaTKy, WO He
nigTBepoXeHi NOJaTKOBWUMW HaKMagHMMW 4YM MUTHUMWU OeKnapauisamu, a
TAaKOX «.. Y pa3l, KOJIM Ha MOMEHT NepeBipKW MyaTHWUKA NOoAaTKy
OpraHoM pepxaBHO1 nogaTkoBol cnyxbu cymMu nopgaTKy, MNonepefaHbo
BKJIWYEH1 p[O CKNagy NOQAaTKOBOro KpeauTy, 3aluMWawTbCa He
NigTBEPOXEHMMM 3a3HAYEeHUMW UMM MiANYHKTOM OOKYMEHTaMu, MNAaTHUK
nogaTtKy Hece BiAnoBifanbHiCTb y BUrnagi GiHAHCOBMUX CaAHKLiK,
YCTAHOB/IEHNUX 3aKOHOOABCTBOM, HapaxOBaHMX Ha CyMy MNOOATKOBOIO
KpeouTy, He nigTBepoXeHy 3a3HaYeHUMW UMM NiANYHKTOM
OOKYMEHTaMu».

BpaxoBylun TOoM $paKT, WO Yy nNo3umBavya SK Ha MOMEHT MNPOBEMEHHS
nepeBipku, Tak i nip 4ac cypoBoro po3rnsagy pgaHol cnpasu 6ynu B
HafgBHOCT1 BCi nopgaTkoBl HaknagHi Ta 1HW1I NepBWMHH1I OOKYMEHTHU
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(Ix konil HasiBH1 B MaTepianax cnpasu), AK1i nigTBepoxywTb ¢akT
noctaBku ToBap) TOB «JlaBaTaH» Ha KOPWUCTb MOo3uBa4va, MNOCUSIAHHA
cyny fK nepwoi iHCTaHUili Tak 1 anenfyiMHOl iHCTaHUiW Ha nn.
7.2.6. n. 7.2 ct. 7 tann. 7.4.5. n. 7.4. c1. 7 3aKOHY YKpalHwu
«[lpo nogaTtok Ha popaHy BapTicTb»B 0OFpPYyHTYBaHHA CBOEL no3umyil
€ MNOPYWEHHAM HOPM MaTepiaNnbHOro rnpasa.

OTxe, poBogM KacauilMHoi ckapru pawTb nipgcTaBuM BBaxXaTH, WO
npuM MnNPUUAHATTL OCKapXyBaHUX piweHb, cypmamMu nepwoi Ta
anensAuinHoi iHcTaHuiu Oyno nopyweHo HOpMM MaTepianbHOro Ta
npouecyanbHoro npasa.”

NlenaptameHT AypguTy

Komnanii “BikTopisa”
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